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1

JURISDICTION

This appeal is from the Findings and Decision of the Draper City Appeals
Board entered on August 6, 2004. The Court of Appeals has jurisdiction in this
matter pursuant to §10-3-1106(6)(a) Utah Code Annotated (1953, as amended).
STATEMENT OF ISSUE PRESENTED FOR REVIEW
Did the Draper City Appeals Board abuse its discretion or exceed its authority
in its Findings and Decision entered August 6, 2004 respecting the termination of the
employment of Garrie Taft with Draper City?
Standard of Review: The issue presented for review is reviewed under an
abuse of discretion standard. The Court of Appeals, in applying that standard,
determines whether the decision of the Draper City Appeals Board exceeded the
bounds of reasonableness and rationality. Osman Home Improvement v. Industrial
Commission, 958 P. 2d 240 (Utah App. 1998); Tolman v. Salt Lake County Attorney, 818
P. 2d 23, 26 (Utah App. 1991).
DETERMINATIVE PROVISION OF LAW
The following provisions of law bear on the issue presented for review and are
presented in their entirety in the addendum:
1. Section 10-3-1105 Utah Code Ann. (1953, as amended).
2. Section 10-3-1106 Utah Code Ann. (1953,.as amended).
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STATEMENT OF T H E CASE
This case is before the Court of Appeals on a Petition for Review filed by
Garrie Taft requesting review of the Findings and Decision of the Draper City
Appeals Board terminating the employment of Garrie Taft with Draper City.
Garrie Taft was afforded a pre-disciplinary hearing in July, 2004 by the City
Manager of Draper City pursuant to a recommendation of Mr. Taft's supervisor in
June, 2004 that Mr. Taft be terminated as an employee of Draper City. Mr. Taft was
subsequently terminated as an employee by Draper City.

He appealed that

termination to the Draper City Appeals Board and a hearing was held on August 5,
2004. The Draper City Appeals Board made its Finding and Decision on August 6,
2004 affirming the termination of Garrie Taft as an employee of Draper City and Mr.
Taft filed a Petition for Review of the decision of the Draper City Appeals Board
with the Utah Court of Appeals on September 3, 2004.
STATEMENT OF FACTS
Garrie Taft was employed by Draper City on July 1, 1996. [ R. 139 ] On June
30, 2004, Mr. Taft's immediate supervisor, William Powell, recommended that Mr.
Taft be terminated as an employee of Draper City based upon allegations that Mr.
Taft and another employee tampered with another employee's coffee container. [R.
15]
The City Manager, Eric Keck, held a pre-disciplinary hearing with Garrie Taft
on July 9, 2004 to discuss the recommendation for termination with Mr. Taft. On
July 15, 2004 Eric Keck issued a written Notice of Termination to Mr. Taft
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terminating Mr. Taft as employee of Draper City. [ R. 18-20 ] The termination was
based upon conclusions drawn by the City Manager from viewing a videotape of Mr.
Taft and a fellow employee recorded on June 7, 2004. [ R. 196 ]
Mr. Taft appealed from the decision of the City Manager dismissing him from
his employment with Draper City.

[ R. 21 ]

The Draper City Appeals Board

thereafter conducted a hearing on August 5, 2004 to investigate and receive evidence
concerning the termination of Mr. Taft from his employment with the City.

On

August 6, 2004 the Draper City Appeals Board issued its Findings and Decision
affirming the termination of Mr. Taft by the City Manager. [ R. 175-178 ]
On September 3, 2004 Garrie Taft filed a Petition for Review with the Utah
Court of Appeals requesting a review of the decision of the Draper City Appeals
Board terminating his employment with Draper City.
SUMMARY OF ARGUMENT
1. The findings of the Draper City Appeals Board were not supported by
substantial, competent evidence.

The findings were based on hearsay evidence,

properly objected to by counsel for Mr. Taft, elicited from a Draper City Police
officer, speculating on both the chemical content of and source of a foreign
substance detected in a coffee cup, by a party not present in court, and upon a
videotape that did not depict any wrongful conduct by the Appellant, Garrie Taft.
2. The Draper City Appeals Board abused its discretion in basing its decision
on uncorroborated hearsay evidence and upon the videotape which reflects no
conduct on the part of Garrie Taft that would support his termination for "serious
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misconduct" under Subsection 3 of Draper City's Personnel Manual. No reasonable
person could arrive at the conclusions drawn by the Draper City Appeals Board after
hearing the evidence and reviewing the videotape. If this Court disregards all hearsay
and other legally inadmissible evidence relied upon by the Appeals Board, there
remains no residuum of legal evidence competent in a court of law to support the
findings of the Appeals Board.
ARGUMENT

Section 10-3-1106(6)(c) Utah Code Ann. provides that "The Court of Appeals
review [of an appeal filed under subsection 6(a)] shall be on the record of the appeal
board and for the purpose of determining if the appeal board abused its discretion or
exceeded its authority." [Add. p. ] The appellant does not dispute the authority of
the Draper City Appeals Board. Garrie Taft does, however, assert that the Draper
City Appeals Board (hereafter "Board") abused its discretion in terminating his
employment with Draper City.

The "abuse of discretion" standard requires the

appellate court to affirm agency action if reasonable and rational. Semeco Industries, Inc.
v. Auditing Division of the Utah State Tax Commission, 849 P. 2d 1167 (Utah 1993). In
applying that standard, the reviewing court determines whether the agency decision
exceeded "the bounds of reasonableness and rationality". Niederhauser Ornamental <&
Metal Works Co., Inc. v. Tax Comm'n, 858 P. 2d 1034, 1037 (Utah App. 1993); Osman
Home Improvement v. Industrial Commission, 958 P. 2d 240 (Utah App. 1998).
Findings of fact are upheld by the reviewing court unless contrary to the clear
weight of the evidence.

Barnard v. Sutliff, 846 P. 2d 1229, 1235 (Utah 1992).
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Substantial evidence is that quantum and quality of relevant evidence that is adequate
to convince a reasonable mind to support a conclusion. This standard requires only
such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion. Harken Southwest Corp. v. Bd. Of Oil, Gas and Mining, 920 P. 2d 1176, 1180
(Utah 1996). When challenging factual findings, the appellant has the burden of
marshaling all of the evidence supporting the findings and then, despite the
supporting facts, showing that the findings are not supported by substantial evidence.
KennecoU Corp. v. Utah State Tax Comm'n, 858 P. 2d 1381, 1385 (Utah 1993); WWC
Holding Co., Inc. v. Public Service Comm. Of Utah, 44 P. 3d 714, 718 (Utah 2002).

POINT I:

T H E FINDINGS OF T H E DRAPER CITY APPEALS BOARD
WERE N O T SUPPORTED BY SUBSTANTIAL EVIDENCE.

The findings of the Board in this case are found in the record on appeal at
pages 176-177. Finding No. 1 states:
1. The Board finds significant conflict between the testimony of the
witnesses presented by Mr. Keck and the City, and the testimony of Mr. Taft.
Specifically, there is significant disagreement regarding the interpretation of
the acts portrayed on the video presented by the City as evidence. [ R. 176 ]
This finding requires no analysis. The videotape is part of the record [ R. 196]
and is reviewable by this Court. Findings No. 2 and 3, discussed below, address the
conflict in interpretation of the videotape by the City and by Mr. Taft.
Finding No. 2 states:
2. After reviewing the video, and in consideration of the demeanor of
all the witnesses who testified, and in consideration of practical circumstances
surrounding the testimony offered by the City witnesses, as opposed to the
testimony offered by Mr. Taft, the Board finds that the City witnesses were
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the more credible witnesses in this matter.
testimony was combative.

Mr. Taft's demeanor during

The evidence in support of Finding No. 2, that Mr. Taft's demeanor was
"combative" is found in the record at pages 150-165. Mr. Keck questioned Mr. Taft
and the following exchange took place:
Q. (By Mr. Keck) Did I ever state at any given time in our relationship as
manager that I would fire you?
A. (By Mr. Taft) No.
Q. Did I explain to you on the 16th of January or 15th, when this meeting
transpired, I think it's 15th . I can't read it, it got cut off on the side. 15th of January,
that there was a need to move you and there was performance issues involved?
A. There was nothing said about performance. You said you wanted to do
more in-house mechanics.
Q. That was mentioned in my notes here—I want you to read this righty
here. Starting here, "Game's concerned with."
A. I was—I remember this. I was concerned with the probation because if
you look in your policy and 320 I shouldn't have been on probation. It is a lateral
move so there is not probation. But—and when I asked you about that, you said,
that no one was after me, it was a formality. That was your exact words.
Q. Yeah, it is a formality, but I have in my notes here. "Garrie is concerned
with the probationary tag that states he is dedicated and works hard and will not be a
drag on the department. He stated that he was not afforded the opportunity to show
what he could do as Fleet Coordinator.
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Garrie was told that his lackluster

performance as Fleet Coordinator and his need to apply himself in the storm water
area. Garrie claims that he has done nothing wrong and that he is disappointed with
the transfer."
A. there was nothing said about my performance in that meeting.
Q. Well, I wouldn't have written that if that weren't the case.
A. Whatever. There was nothing said, Eric.
Q. I recall differently as the personal {sic} administrator.
[R. 154-155]
At page 158, beginning at line 19 of the record, the following exchange
between Mr. Keck and Mr. Taft is set forth:
Q. (By Mr. Keck) Right, back to the issue with the cup, again on June 7th, you
stated that you didn't recognize who the cup was owned by. In our predisciplinary
hearing, you had told me that you were actually carrying your own coffee cup at that
point in time?
A. (By Mr. Taft) Well, at that point in time, you never showed us a video and
si thought I was when I wasn't.
Q. Also with that, you explained that—you did explain at the predisciplinary
hearing that you were merely helping to wipe off that cup. Why did you feel that you
needed to take such care at that point in time of Mike making a mess?
A. Well, I didn't wipe up the cup, but I don't know I guess it would be the
same difference as why did I clean the kitchen. I didn't make all the mess out there.
That's just how I am.
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Q. Okay, so you state that you do clean up things?
A. I have at times, yeah.
Q. To the issue of retaliation with Rick North, do you believe that this whole
situation has been raised with the cup and with everything else that you've talked
about as a result of Rick North having some vendetta against you?
A. Well, you know, as Rick stated that he looked at that film and he thought
there was something put in it, what would give you the idea from that video that
something was put in it? He is stating that I had the lid in my hand. He can't see
shat I got in my hand. It's all speculation. You'd have devious mind to even come
up with that.
Q. So you believe he has concocted this as a story to rid you from your job?
A. I do. An the, from the officer, he said that they took a couple samples.
You know, if we want to get to the bottom of this, why don't we doa urine sample?
Why don't we do DNA? Why don't we do lie detectors? You know Rick brought
this up and, you know, when I talked to you and Melanie, Melanie thought that it was
a great idea. How come we haven't done it? Let's get to who really did this.
Q.

One of the reasons why is we're not able to move forward with the

criminal action, so we're not going to spend the money on that.
A. So then we'll just speculate on someone's career? That's not fair.
Q. The surreptitious nature in which things have transpired has raised some
questions. Again the statement that you had made that, you know, I was going to fire
you is simply not true. I never made that overture to you.
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A. No, no, no. I didn't say that you did. Rick told me you were going to fire
me on a daily basis, that's why I finally called you and asked you if you were going to
fire me. [R. 1 5 8 - 1 6 0 ]
The above-quoted testimony of Mr. Taft could be viewed as "combative" but
it could also be viewed as the answers of an individual in an adversary proceeding
fighting for his job.
The first witness of the City to testify concerning the videotape of the events
of June 7, 2004 was Sergeant Imig. Sergeant Imig testified that the relevant events
concerning the alleged tampering with the coffee cup by Mr. Taft and his co-worker,
Mike Larsen, were contained on a one and one-half minute segment on the
videotape. [ R. 70 ] He testified that the video had been digitally enhanced after he
obtained it from Rick North at the City shops. [ R. 71 ] He describes Mr. Larsen
coming into the shop bay where maintenance is done to the vehicles. Mr. Larsen
waves his hand and Garrie Taft walks by the open bay door. He observes that Mr.
Larsen reaches with his left hand and picks up a coffee cup that is sitting on the rack
of the four-wheeler. Mr. Taft is observed standing near the right front wheel of the
four-wheeler. [ R. 71 ] Mr. Larsen then turns with the cup in his left hand and walks
toward the open door. Approximately 90 seconds elapses. [R. 72 | Mr. Larsen then
comes back into view and sets an object on the front of the four-wheeler.

Garrie

Taft then walks in, according to Sergeant Imig, with a paper towel in his right hand,
reaches over and touches the four-wheeler with what appears to be a wiping motion.
Sergeant Imig speculates as to what Taft is doing with the paper towel. The video is
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apparently not clear.

[R. 74 ]

Mr. Taft and Mr. Larsen then leave the area, Mr.

Larsen leading.
Another witness who testified concerning the videotape of the events of June
7 th was Rick North, Operations Manager for Draper City, beginning at page 112 of
the record. Mr. North testified that he decided to review the videotape while he was
doing some paperwork . Mr. North testifies that "they" grabbed the cup and then it
was gone two or three minutes. [R. 123 ] Mr. North further testifies that he sees (on
the video) Mr. Larsen and Mr. Taft come back in and "Garrie had the lid in his hand
with a napkin on it and Mike Larsen had napkin-type thing around the coffee cup
Garrie, with the napkin in his hand, handed it to Mike. H e took it with his napkin,
put the lid back on and then they walked out the bay door. They wadded up their
napkins and they threw them both over on the bend. I got both their napkins." [ R.
123 - 124 ] Mr. North concluded from these events that Mr. Taft and Mr. Larsen did
something inappropriate with the coffee cup. [R. 124]
A review of the video evidence in this case [ R. 196 ] arguably supports Mr.
Taft's testimony of the events that transpired on June 7 th and it then comes as no
surprise that Mr. Taft was understandably resistant to any suggestion by Mr. Keck, or
the other witnesses, that he (Mr. Taft) was guilty of misconduct.
Mr. Taft testified, on direct examination, beginning at page 146, line 24,
concerning the events of June 7, 2004:
Q. (By Mr. Slaugh) With respect to June 7, 2004, what time did you come into
work that day, Mr. Taft?
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A, (By Mr. Taft) About ten to seven.
Q. When you came into the shop, as we were watching it on the video, what
was your reason for coming into the shop on that date?
A. On that date, we were doing a job down in Allen Point and I'm really not
sure. We either came back for a plywood or we came for a saw or for a battery for a
saw.
Q. Now, you've reviewed the videotape.
A. I have.
Q. And you've seen it here again today.
A. I have.
Q. Would you tell us what you recall having happened on that date.
A. I came back to shop. I can't really remember why we came back. It was
for a battery or for a saw, something to that effect. I walked in. We were kind of
gawking over the four-wheeler because it was brand new. In fact, I just bought one, a
personal one, a different one. I was going to buy that one, so I was kind of checking
it out.
I remember Mike taking a coffee cup. We walked into—or we left. I only
walked into the other bay, unfortunately, you can't see it because the camera doesn't
show that door. Mike went into the office kitchen area. I did not go with him. I
stood there, hung out until he came back. He came back, he set it on the fourwheeler and we left.

There was never a question—I didn't know if it was his,

someone else's—there was never a question until this all happened.
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Q. Did you have a discussion with him concerning the coffee cup?
A. No.
Q. Did he say anything to you when he brought coffee cup back?
A. No.
Q. Did you touch the cup?
A. No.
Q. Did you touch the four-wheeler or do anything—
A. I wiped off the grill or the rack on the four-wheeler because when he set it
down he kind of slopped it all over there. But he is kind of, you know, a slob, that is
just how he is, and I just kind of wiped it off.
Q. Did you know whose coffee cup it was?
A. No.
Q. Did you put anything into the container on that date?
A. Absolutely not.
Q. Did you see Mr. Larsen put anything into the container?
A. No.
Q. Do you know if Mr. Larsen urinated into the container?
A. You would have to ask him. I have no idea. [R. 146 - 149 ]
Finding No. 3 of the Board states:
3. Mr. Taft's explanation of events was not credible. Specifically, his
explanation of the videotape evidence was inconsistent with the objective
manifestations of the tape. He failed to provide any explanation for why he was
holding a paper towel in his hand in the tape and the presence of the paper towel was
inconsistent with his version of events.
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Marshaling the evidence in support of this finding is somewhat difficult. Mr.
Taft's explanation, set forth in the record at pp. 147 - 149, is that he wiped the fourwheeler with the paper towel because Mr. Larsen had spilled the contents of the
coffee cup when he set it back down on the four wheeler.

[ R. 148 ] On cross

examination by Mr. Keck, Mr. Taft testified as follows:
Q. Also with that, you explained that—you did explain at the predisciplinary
hearing that you were merely helping to wipe off that cup. Why did you feel that you
needed to take such care at that point in time of Mike making a mess?
A. Well, I didn't wipe up the cup, but I don't know I guess it would be the
same difference as why did I clean the kitchen. I didn't make all the mess out there.
That's just how I am. [R. 159 ]
The above quoted testimony is the only evidence that could support Finding
No. 3. Sergeant Imig's testimony, however, seems to lend credibility to Mr. Taft's
explanation. Sergeant Imig, the City's witness, testified that Garrie Taft appears, on
the digitally enhanced version of the video, to reach over and touch the four-wheeler
with a paper towel in his right hand with a wiping motion.

[ R. 74 ] He further

testifies that [ in viewing the videotape ] he sees Garrie Taft lean forward with a paper
towel in his right hand and move the paper towel. Sergeant Imig could not tell if Taft
was placing a lid on the cup or wiping the cup.

[ R. 84 ] Finding No. 3 is not

supported by any substantial evidence and in fact appears to be substantially
contradicted by the evidence.

14

Finding No. 4 states:
4. Upon reviewing the videotape evidence, the Board specifically finds
that Mr. Taft assisted Mr. Larson in removing Steve Siddoway's coffee cup
from the workbay area of the Public Works Facility.
The evidence in support of this would be the videotape [ R. 196 ] and the
testimony of Rick North [ R. 123 ] that "they" grabbed the cup. Sergeant Imig also
testified that Mr. Larsen picked up the coffee cup and Mr. Taft followed. [ R. 71 -72]
Mr. Taft's testimony is that he walked into the other bay.

[ R. 147 ] He

further testified that he did not go with Mr. Larsen into the kitchen area. [ R. 147 148 ] As Mr. Taft correcdy points out, "unfortunately, you can't see it because the
camera doesn't show that door."

[ R. 147 ] The result is that there is no actual

evidence on the videotape [ R. 196 ] that Mr. Taft accompanied Mr. Larsen wherever
he was going with the coffee cup. The Board's finding is arbitrary and capricious and
not based on any substantial evidence adduced at the hearing.
Finding No. 5 by the Board was as follows:
5. The Board finds that the evidence submitted by the City regarding
the chemical substance placed in Mr. Siddoway's coffee is credible. Mr. Taft's
suggestion that the substance could have come from allergy medicine taken by
Mr. Siddoway is inconsistent with the testimony offered by Sgt. Imig which
testimony was not contradicted. Therefore, the Board concludes that the
chemical found in the coffee was introduced into the coffee by an outside
agency which is likely to be urine and that the City's position that Mr. Larson
and Mr. Taft introduced the chemical through urine is supported by
substantial evidence.
The evidence adduced at the hearing in support of this Finding was the
testimony of Sergeant Imig, a Draper City Police Officer. Sergeant Imig testified that
he was called by Rick North to investigate Mr. Taft and Mr. Larsen tampering with a
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coffee cup that allegedly belonged to Steve Siddoway.

Mr. North had called Mr.

Siddoway and told him that his drink had been tampered with and not to drink any.
[ R. 75 ] Sergeant Imig took into evidence the coffee cup from Mr. Siddoway which
Mr. North had retained in a locked desk. Sgt. Imig also took the contents of the cup
into evidence.

[ R. 76 ] Both items were subsequendy delivered to the state lab,

according to Sgt. Imig, and the state lab informed Sgt. Imig that the contents of the
cup contained Tripolidine, an over-the-counter cold medication.

[ R. 77 ] Sergeant

Imig contacted other laboratories trying to determine how the Tripolidine might have
gotten into the contents of the coffee cup and could obtain no definitive answer.
[ R. 78 - 79 ] In answer to a question by Mr. Keck as to whether urine might be a
vehicle by which the Tripolidine might have entered the coffee, Sgt. Imig replied
"That was a consideration that we had at the time."

[ R. 80 ] This was the only

evidence adduced by Draper City in support of Finding N o . 5.
The testimony of Sergeant Imig was objected to by counsel for Mr. Taft when
it was made clear that only Sergeant Imig would be testifying by hearsay as to what he
had learned from laboratory technicians at the state lab and other private laboratories
in the state of Utah.

[ R. 80 ] While it is generally accepted that tribunals like the

Board are not stricdy bound by the rules of evidence, when an agency acts in a
judicial capacity, conducting a trial-type hearing, the person affected by the hearing
must be afforded certain rights and procedural safeguards. Tolman v. Sa/tLake
Attorney, 818 P. 2d 23, 28 (Utah App. 1991).
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County

The subject on which Sergeant Imig testified would arguably require expert
testimony. Such testimony would be subject to cross examination at a minimum to
test the sufficiency of the evidence. Despite the flexibility of administrative hearings
in admitting legally inadmissible hearsay evidence, due process requires minimal
safeguards, including an opportunity to cross-examine witnesses. Tolman v. Salt Take
County Attorney, supra, at 29.
The testimony of Sergeant Imig, an employee of Draper City, was not the
testimony of a neutral party.

It would be essentially unfair to allow the hearsay

testimony to be admitted as evidence without any opportunity for effective cross
examination of the evidence.

In Tolman, supra, & witness (Dawson) proffered the

testimony of an acquaintance who was not available for cross examination.

The

Court of Appeals concluded that Tolman's denial of the right to cross examine the
acquaintance amounted to a denial of due process. Id. at 30. The Court in that case
further stated:
"[N]o amount of cross-examination of Dawson could have
been considered a cross-examination of the acquaintance
himself, . . .
The hearsay testimony also should not have been
admitted under the simple test of 'fairness' given in
Bunnell, 740 P. 2d at 1333. Under the 'fairness5 test, the
evidence may only be admitted if it has 'some probative
weight and reliability." Id. . . .The proffered testimony of
the acquaintance was not made under the minimal protection
of a written statement sworn to by the out-of-court declarant."
Tolman, supra, at 30.
Similarly, in the instant case, there was no sworn statement or other
documentation submitted by Draper City from the State lab or other laboratory
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providing any information whatsoever on the contents of the coffee cup in question.
Without any corroborating evidence from the out-of-court declarant, the testimony
of Sergeant Imig should not be allowed as admissible evidence supporting Finding
No. 5. The "residuum rule" applied by the Court of Appeals in Tolman, supra, should
be applied in the instant case. In Tolman, the Utah Court of Appeals stated "Under
the residuum rule, all hearsay and other legally inadmissible evidence admitted by an
agency is set aside by the reviewing court. There must then remain some 'residuum
of legal evidence competent in a court of law/ to support the agency's findings and
conclusions of law." Id. at 32-33 (citations omitted)
No meaningful cross examination of the evidence testified to by Sgt. Imig
could be had through Sergeant Imig and Sergeant Imig was not competent to testify
as to any personal knowledge on the subject.

Admitting that testimony would

amount to a denial of procedural due process for Garrie Taft The issue of whether
Taft was denied due process is a question of general law and the Court of Appeals
owes no deference to the Draper City Appeals Board on that issue. The standard of
review is a correction of error standard. Savage Indus., Inc. v. Utah State Tax Comm'n,
811 P. 2d 664, 668 (Utah 1991).
It is interesting to note that Steve Siddoway, the purported owner of the
coffee cup in question, on examination by Mr. Keck, admitted that he took a Zyrtec
tablet every morning for allergies. [ R. 92 ] It would have been probative of the issue
of any foreign substances in the contents of the cup to explore that issue with a lab
technician who ran the test. That person was not called to testify and relying solely
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on the hearsay testimony of Sergeant Imig to support Finding No. 5 was unfair to
Mr. Taft and a denial of fundamental due process.
It should also be noted that there were significant chain of custody problems
with the contents of the coffee cup at issue. Officer Imig testified that he was given
the cup on June 8th around 4:00 p.m., approximately 26 hours after the incident. [ R.
82 ] Officer Imig admitted that he did not know what happened to the contents of
the cup before they were placed on the four-wheeler or in the 26 hours following the
incident. [ R. 85 ] He further admitted that whatever had been placed in the coffee
cup could have been put in the cup by anyone prior to the time shown on the
videotape. [ R. 85 ]
Finding No. 6 of the Board was that any evidence of Mr. Taft's probationary
status was not relevant to the Board's findings of fact and conclusions regarding Mr.
Taft's participation in tampering with Mr. Siddoway's coffee and therefore was not
considered by the Board in reaching its findings of fact and conclusion. Mr. Taft
takes no issue with Finding No. 6.
Finding No. 7 of the Board was as follows:
7. The Board specifically finds Mr. Taft's testimony regarding being at
the Public Works Facility to obtain tools to be not credible in light of the
video evidence which does not demonstrate either Mr. Taft or Mr. Larson's
acting in a manner which is consistent with searching for tools.
The evidence in support of this Finding is given first by Sergeant Imig.
Officer Imig testified that Larsen comes into the shop bay.

He goes through a

doorway and then comes back and waves his hand in a beckoning motion. Garrie
Taft then walks in the open bay door. [ R. 71 ] Mr. Larsen moves to the front of the
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four-wheeler and Taft stands near the right front wheel. Larsen then reaches for the
coffee cup. [ R. 71 ] Approximately 91 seconds elapse and Larsen comes back in to
view and sets the coffee cup down in front of the headlight of the four-wheeler.
Taft comes in to view with a paper towel and appears to wipe something with it.

[R.74]
On cross examination by Mr. Keck, Mr. Taft testified that the reason he (and
Mr. Larsen) were there (in the shop) was that they were working down in Allan Point
and were tearing out a lady's yard because they had to tear out the storm drain and
put a new one in. There were several times they had to come back to the shop for
saws or batteries. [ R. 162 ] On further examination, Mr. Keck questioned Mr. Taft
as follows:
Q. (By Mr. Keck) Where typically would these tool and batteries be stored?
A. (By Mr. Taft) Pretty much where everyone puts their stuff away. It could
be anywhere. Usually they're in Cory's department over there in the water—is where
they are supposed to be.
Q. In the warehouse?
A. That's where they are supposed to be.
Q. Okay. So why was it then that shen you went back through thay bay to
exit there were no tools in your hand?
A. Apparently we didn't find the stuff we were looking for.
Q. So it's 2:45, roughly, or around that or close to, and you went back to
Allen Point?
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A. Yeah. I think that is the job we were on. Pretty sure that was the job we
were on.
Q. Yeah, that's what the work log states, that is laid out for you. So you then
were to drive back over there and in the middle of the day at three o'clock during
rush hour?
A. Well, it's really not that bad. You hop the frontage road, you were there,
you know, if you go down by (inaudible) it only takes about ten minutes.
Q. Well, the time frame to do there with all the construction, it makes it
difficult to believe. You drive back out there, that would make it about three o'clock.
What did you expect to accomplish with the remainder of the time if you normally
knock off at 3:15?
A. Well you know, Eric, I'm not exactly sure what we were doing, what tool
we were looking at and why we needed it, so I can't answer that.
Q. I am just following the question, you know, the time period. Why go back
to the job site when you know it's going to take significant time to get through a
construction zone, back to a work site and then come back and clean up your tools,
clean up your truck and then leave from there. That is the reason I raise that point. I
don't have any further questions at this point in time. [ R. 162 - 164 ]
The above-related testimony is the only evidence that can be marshaled in
support of Finding No. 7.

The Board ignores the testimony of Sergeant Imig,

discussing the videotape [ R. 196 ] that, after a brief conversation, Mr. Larsen goes to
a position between the two vehicles, appears to be looking for something, (emphasis
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added ) turns and walks out the open bay door.

[ R. 74 ] The obvious, unstated

conclusion by the Board is that Taft and Larsen were in the shop for the purpose of
tampering with the coffee cup, not for any work-related purpose on June 7th. This
conclusion is not supported by the evidence and is arbitrary and capricious given the
evidence on the videotape [ R. 196 ] to the contrary, as testified to by the City's own
witness, Sergeant Imig.
POINT II: T H E DECISION OF T H E DRAPER CITY APPEALS BOARD
EXCEEDED T H E BOUNDS OF REASONABLENESS A N D
RATIONALITY.
By an "abuse of discretion" "is meant a clearly erroneous conclusion and
judgments-one that is clearly against the logic and the effect of such facts as are
presented in support of the application, or against the reasonable and probable
deductions to be drawn from the facts disclosed upon the hearing." State v. Draper, 21
P. 2d 39, 49-50 (Utah 1933). Tolman, supra, at 26.
The Draper Appeals Board did not base its findings and conclusions upon
substantial, competent evidence. The Board, in conducting the hearing on August 5,
2004, acted in a judicial capacity. As a tribunal, acting in a judicial type hearing, Mr.
Taft was entitled to the procedural safeguards found in a court of law. The hearsay
testimony of Sergeant Imig relied upon to support the allegation of misconduct by
Mr. Taft was a denial of due process and should not have been given any weight by
the Board in its consideration of Mr. Taft's termination by Draper City. The Board
abused its discretion in basing its finding (Finding No. 5) on such evidence.
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A review of the videotape [ R. 196 ] in this case provides no evidence of any
wrongdoing whatsoever by Mr. Taft. The Board's reliance on the interpretation of
the videotape of witnesses called to testify for the City was an abuse of discretion. It
cannot be reasonably or rationally concluded, from viewing the videotape, that Mr.
Taft did anything in violation of Draper City's personnel manual, as alleged in the
letter of July 15, 2004 from Eric Keck to Garrie Taft.

[ R. 18- 19 ] That letter

references an "independent laboratory analysis" that was never introduced into
evidence, was not subject to cross-examination, and was never tested for sufficiency.
There is no evidence that Mr. Taft urinated in the coffee cup or that he introduced
any foreign substance into the cup. The videotape [ R. 196 ] provides no evidence of
that fact nor does the testimony of the witnesses called by Draper City to testify at
the hearing. The conclusions drawn by the City witnesses about what was shown by
the videotape are contradictory with one another and are entitled to little weight in
any event since this Court can view the videotape and arrive at its own conclusions.
CONCLUSION
The decision of the Appeals Board to uphold the termination of Mr. Taft by
the City Manager was not supported by substantial evidence and the decision of the
Draper City Appeals Board to terminate the employment of Garrie Taft based upon
such evidence was clearly beyond the bounds of reasonableness and rationality and
should be reversed.
The hearsay evidence relied upon by the Board should be disregarded by the
Court of Appeals. The reliance by the Board on such evidence was an abuse of
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discretion and denied Mr. Taft fundamental due process.

The hearsay evidence

admitted was the only relevant evidence regarding the alleged misconduct of Garrie
Taft.

Excluding that evidence results in no remaining residuum of evidence

competent in a court of law to support the Board's findings and it was arbitrary and
capricious for the Board to base its decision on factual findings not supported by
competent evidence.
Dated this

day of September, 2005.
Respectfully submitted,

Franklin L. Slaugh
Attorney for Appellant
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DRAPER CITY APPEALS BOARD
STATE OF UTAH

FINDINGS AND DECISION

IN THE MATTER OF THE
GARRIE TAFT APPEAL OF
DISCIPLINARY ACTION

Pursuant to U.C.A. §10-3-1106 and Section 3-2-170 of the Draper City Municipal Code,
the Draper City Appeals Board investigated, reviewed and heard the appeal filed by Draper City
employee Garrie Taft regarding the disciplinary dismissal of Mr. Taft from employment with
Draper City. City Council members of the Appeals Board included: Paul Edwards and Ryan
Davies. Employee members of the Appeals Board included: Cory Proulx, Bart LeCheminant,
and Betty McKendrick.

BACKGROUND
I.

Recommendation of Disciplinary Action by Supervisor.

Bill Powell, Draper City Public Works Director, recommended to Eric Keck, Draper City
Manager, the dismissal of Mr. Taft from employment with Draper City based upon a conclusion
reached by Mr. Powell that Mr. Taft and another employee tampered with the coffee cup of a
third employee of the City, Steve Siddoway. A copy of Mr. Powell's letter to Mr. Keck dated
June 30, 2004, is attached hereto as Exhibit "A," and incorporated herein by reference.
II.

Investigation and Decision of City Manager.

Upon receipt of the recommendation for disciplinary action from Mr. Powell, Mr. Keck,
as City Manager, held a pre-disciplinary hearing with Mr. Taft. Written notice of the predisciplinary hearing and the possible disciplinary action were provided to Mr. Taft by letter dated
July 5, 2004, a copy of which is attached hereto as Exhibit "B," and incorporated herein by
reference. Mr. Keck issued a written decision terminating Mr. Taft from employment with
Draper City. A copy of the decision letter of Mr. Keck is attached hereto as Exhibit "C," and
incorporated herein by reference.
III.

Appeal of Decision to Appeals Board.

Mr. Taft appealed the decision of the City Manager dismissing him from employment
with Draper City to the Draper City Appeals Board. A copy of Mr. Taft's appeal filed with the
City Recorder is attached hereto as Exhibit UD," and incorporated herein by reference.
IV.
Investigation and Hearing by the Appeals Board.

On Thursday, August 5, 2004, at approximately 1:00 p.m., in the City Council Chambers
of Draper City Hall, the Draper City Appeals Board held a hearing in order to investigate and
hear the appeal of disciplinary action and to provide Mr. Taft the opportunity to present his
arguments and evidence on appeal and to call any witnesses to testify on his behalf in the matter.
The City was represented by Eric Keck, City Manager. Mr. Taft was present, and was
represented by counsel, Franklin Slaugh. Mr. Keck presented evidence through witnesses, Sgt.
Kurt lmig, Draper City Police Department; Steve Siddoway, Fleet Coordinator, Draper; Rick
North, Operations Supervisor, Draper City; and Bill Powell, Public Works Director, Draper City.
The City also presented evidence from a surveillance tape located in the Draper Public Works
Facility. Mr. Taft, through counsel, testified on his own behalf. Mr. Slaugh on Mr. Taft's behalf,
cross examined each of the witnesses presented by the City.
The Board reviewed the packet of information provided for the appeal which information
is attached hereto as Exhibit "E," and incorporated herein by reference. The Board also received
and reviewed numerous exhibits submitted by Mr. Keck on behalf of the City. The Exhibits are
attached hereto as Exhibit "F," and numbered sequentially and incorporated herein by reference.
Both Mr. Keck and Mr. Taft, through counsel, were given the opportunity to present evidence,
call witnesses and to provide closing remarks and answer questions of the appeals board.
FINDINGS
Having thoroughly and objectively investigated and reviewed the evidence, and having
held a hearing in this matter, the Appeals Board hereby makes the following findings:
1.
The Board finds significant conflict between the testimony of the witnesses
presented by Mr. Keck and the City, and the testimony of Mr. Taft. Specifically, there is
significant disagreement regarding the interpretation of the acts portrayed on the video presented
by the City as evidence.
2.
After reviewing the video, and in consideration of the demeanor of all the
witnesses who testified, and in consideration of practical circumstances surrounding the
testimony offered by the City witnesses, as opposed to the testimony offered by Mr. Taft, the
Board finds that the City witnesses were the more credible witnesses in this matter. Mr. Taft's
demeanor during testimony was combative.
3.
Mr. Taft's explanation of events was not credible. Specifically, his explanation of
the videotape evidence was inconsistent with the objective manifestations of the tape. He failed
to provide any explanation for why he was holding a paper towel in his hand in the tape and the
presence of the paper towel was inconsistent with his version of events.
4.
Upon reviewing the videotape evidence, the Board specifically finds that Mr. Taft
assisted Mr. Larson in removing Steve Siddoway's coffee cup from the workbay area of the
Public Works Facility.
5.
The Board finds that the evidence submitted by the City regarding the chemical
substance placed in Mr. Siddoway's coffee is credible. Mr. Taft's suggestions that the substance
2

could have come from allergy medicine taken by Mr. Siddoway is inconsistent with the
testimony offered by Sgt. Imig, which testimony was not contradicted. Therefore, the Board
concludes that the chemical found in the coffee was introduced into the coffee by an outside
agency which is likely tabe urine and that the City's position that Mr. Larson and Mr. Taft
introduced the chemical through urine is supported by substantial evidence.
6.
The Board specifically finds that the evidence of Mr. Taft's probationary status
was not relevant to the Board's findings of fact and conclusions regarding Mr. Taft's participation
in tampering with Mr. Siddoway's coffee and therefore was not considered by the Board in
reaching its findings of fact and conclusion.
7.
The Board specifically finds Mr. Taft's testimony regarding being at the Public
Works Facility to obtain tools to be not credible in light of the video evidence which does not
demonstrate either Mr. Taft or Mr. Larson's acting in a manner which is consistent with
searching for tools.
DECISION
Based upon the foregoing Findings, the Appeals Board hereby affirms the dismissal of
Mr. Taft from employment with Draper City, as imposed by the City Manager. In accordance
with this decision, the following action should be taken:
1.

The dismissal of Mr. Taft is upheld.

2.
These Findings and Decision shall constitute the Appeals Board's final decision in
this matter. Such decision may be appealed to the Utah Court Appeals as set forth in Utah Code.
Ann. §10-3-1106.
3.
Testimony and evidence which was submitted and reviewed by the Appeals Board
at the appeal hearing in connection with this matter, shall be considered part of the record. The
Findings and Decision of the Appeals Board shall be made a part of Mr. Taft's personnel file and
all records regarding this matter shall be maintained in accordance with the Draper City
Government Records Access and Management Ordinance.
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DATED this 6th day of August, 2004.
DRAPER CITY APPEALS BOARD

By: Paul Edwards, Chair
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wage or salary of the librarian, assistants and employees and paid into the retirement system.
(2) Where the election by the board of directors of any library for inclusion of its librarian, assistants and
employees within the system of any municipality is subsequent to the establishment of the system, the
inclusion may begin as of the date of the establishment of the system or as of the date of the election as
shall be determined by the board of directors. If inclusion is as of the date of the establishment of the
system, there shall be paid into the system in addition to the subsequent monthly wage deductions and
matching sums, a~sum equal to the aggregate of monthly payroll deductions and matching sums that
would have accrued during the period beginning with the establishment of the system and ending with
the election had the librarian, assistants and employees been included within the system from its
establishment.
1977
10-3-1105 Municipal employees - Duration and termination of employment - Exceptions,
(1) Except as provided in Subsection (2), each employee of a municipality shall hold employment
without limitation of time, being subject to discharge, suspension of over two days without pay, or
involuntary transfer to a position with less remuneration only as provided in Section 10-3-1106 .
(2) Subsection (1) does not apply to:
(a) an officer appointed by the mayor or other person or body exercising executive power in the
municipality;
(b) a member of the municipality's police department or fire department who is a member of the
classified civil service in a first or second class city;
(c) a police chief of the municipality;
(d) a deputy police chief of the municipality;
(e) a fire chief of the municipality;
(f) a deputy or assistant fire chief of the municipality;
(g) a head of a municipal department;
(h) a deputy of a head of a municipal department;
(i) a superintendent;
(j) a probationary employee of the municipality;
(k) a part-time employee of the municipality; or
(1) a seasonal employee of the municipality.
(3) Nothing in this section or Section 10-3-1106 may be construed to limit a municipality's ability to
define cause for an employee termination or reduction in force.
2004
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10^3-1106 Discharge, suspension without pay, or involuntary transfer - Appeals - Board Procedure.
(1) An employee to which Section 10-3-1105 applies may not be discharged, suspended without pay, or
involuntarily transferred to a position with less remuneration:
(a) because of the employee's politics or religious belief; or
(b) incident to, or through changes, either in the elective officers, governing body, or heads of
departments.
(2) (a) If an employee is discharged, suspended for more than two days without pay, or involuntarily
transferred from one position to another with less remuneration for any reason, the employee may,
subject to Subsection (2)(b), appeal the discharge, suspension without pay, or involuntary transfer to a
board to be known as the appeal board, established under Subsection (7).
(b) If the municipality provides an internal grievance procedure, the employee shall exhaust the
employee's rights under that grievance procedure before appealing to the board.
(3) (a) Each appeal under Subsection (2) shall be taken by filing written notice of the appeal with the
municipal recorder within ten days after:
(i) if the municipality provides an internal grievance procedure, the employee receives notice of the final
disposition of the municipality's internal grievance procedure; or
(ii) if the municipality does not provide an internal grievance procedure, the discharge, suspension, or
involuntary transfer.
(b) (i) Upon the filing of an appeal under Subsection (3)(a), the municipal recorder shall forthwith refer
a copy of the appeal to the appeal board.
(ii) Upon receipt of the referral from the municipal recorder, the appeal board shall forthwith commence
its investigation, take and receive evidence, and fully hear and determine the matter which relates to the
cause for the discharge, suspension, or transfer
(4) An employee who is the subject of the discharge, suspension, or transfer may:
(a) appear in person and be represented by counsel;
(b) have a public hearing;
(c) confront the witness whose testimony is to be considered; and
(d) examine the evidence to be considered by the appeal board.
(5) (a) (i) Each decision of the appeal board shall be by secret ballot, and shalf be certified to the
recorder within 15 days from the date the matter is referred to it, except as provided in Subsection (5)(a)
(ii).
(ii) For good cause, the board may extend the 15-day period under Subsection (5)(a)(i) to a maximum of
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60 days, if the employee and municipality both consent.
(b) If it finds in favor of the employee, the board shall provide that the employee shall receive:
(i) the employee's salary for the period of time during which the employee is discharged or suspended
without pay; or
(ii) any deficiency in salary for the period during which the employee was transferred to a position of
less remuneration.
(6) (a) A final action or order of the appeal board may be appealed to the Court of Appeals by filing with
that court a notice of appeal.
(b) Each notice of appeal under Subsection (6)(a) shall be filed within 30 days after the issuance of the
final action or order of the* appeal board.
(c) The Court of Appeals' review shall be on the record of the appeal board and for the purpose of
determining if the appeal board abused its discretion or exceeded its authority.
(7) (a) The method and manner of choosing the members of the appeal board, the number of members,
the designation of their terms of office, and the procedure for conducting an appeal and the standard of
review shall be prescribed by the governing body of each municipality by ordinance.
(b) For a municipality operating under a form of government other than a council-mayor form under Part
12, Optional Forms of Municipal Government Act, an ordinance adopted under Subsection (7)(a) may
provide that the governing body of the municipality shall serve as the appeal board.
2004
10-3-1107 Cost of living adjustment - Price index used.
(1) The governing body of each municipality may, in their discretion, adopt a plan to allow any person
who qualifies under this part to receive a cost of living adjustment in that person's monthly retirement
allowance. The adjustment allowed shall be a percentage, not to exceed 100%, of the sum as would
restore the full purchasing power of each person's original unmodified pension allowance as it was in the
calendar year in which the retirement giving rise to the pension occurred.
(2) The amount necessary to restore the full purchasing power of the original unmodified pension
allowance shall be computed from the consumers price index published by the United States Bureau of
Labor Statistics.
(3) Adjustments may be effective as of the date of this act or at any subsequent date set by the governing
body. A municipality may choose to pay any per cent to the maximum amount provided that such
percentage be paid to all qualified persons equally.
1993
10-3-1JL08 Political activity of municipal officer or employee.
(1) For purposes of this section, "hours of employment" means occurring at a time when an officer or
employee is acting within the course and scope of employment, but excludes a lunch break afforded to
the officer or employee.

